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STATEMENT OF THE CASE

The statement of the case as contained in the ap-

pellant's brief is substantially correct. The present is

merely supplementary and offered solely in an effort

to correct certain misstatements and to clarify the

precise problem now before the court.

The Nogales National Bank, located in Nogales,

Arizona, voluntarily closed its doors and suspended

business November 30, 1931. On December 11, 1931,

the Comptroller of the Currency determined the bank

to be insolvent, and thereafter and on January 14,

1932, levied an assessment upon the stockholders of

such bank, as provided by law.

Appellant made demand upon appellee for payment



by the latter of the sum of two thousand ($2000.00)

dollars, that being the par value of the stock of such

bank held by appellee, and appellee thereafter sent to

appellant the letter mentioned in the Amended Com-

plaint. That the appellee "acknowledged the obliga-

tion in writing and in writing made an offer to pay"

as stated on page 2 of appellant's brief, is not con-

ceded; but such considerations are immaterial upon

this appeal.

Appellee demurred to the Amended Complaint up-

on the ground that the maintenance of the cause of

action therein asserted w^as barred by limitation.

Appellant erroneously stated that a stipulation was

made as to the facts. This is incorrect ; no such stipu-

lation was made. The truth of the facts as alleged in

the Amended Complaint was, of course, admitted by

the demurrer.

Appellant erroneously states, page 2 of his brief,

"Defendant admitted that the liability was generally

contractual but that for purposes of limitation it was

statutory and that the bar of the statute fell one year

from the accrual of the cause of action." The record

contains no such admission ; nor was it made, in fact.

The court below sustained appellee's demurrer, and

the appellant is prosecuting this appeal from the or-

der so sustaining such demurrer, and dismissing the

action.

This Honorable Court is, therefore, called upon in

this case to determine but one problem ; namely, what

is the nature of the liability of the owner of stock in
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a national bank upon the insolvency thereof and the

consequent assessment by the Comptroller of the Cur-

rency, insofar as the application of the law of limita-

tions of actions to such liability is concerned?

The specific problem is : which of the following sec-

tions of the Revised Code of Arizona, 1928, is applic-

able to the liability asserted by appellant—Section

2058, Subdivision 3; Section 227; or Section 2060, Sub-

division 1?

Section 2058, Subdivision 3, provides as follows:

"There shall be commenced and prosecuted with-

in one year after the cause of action shall have
accrued, and not afterward, the following ac-

tions :
* * * 3. upon a liability created by statute,

other than a penalty of forfeiture. (Par. 2949, R.

S. '01, am., 1, Ch. 16, L. '03; 709, R. S. '13, rev.)"

Section 227 provides as follows

:

"The stockholders of every bank shall be held in-

dividually responsible, equally and ratably, and
not one for another, for all contracts, debts and
engagements, of such corporation or association,

to the extent of the amount of their stock therein,

at the par value theref, in addition to the amount
invested in such shares or stock. In case of the

dissolution or liquidation of any bank, the con-

stitutional and statutory liability of the stock-

holders must bo enforced for the benefit of the

creditors of such bank by the superintendent of

banks or by any receiver. The action to enforce
such liability shall be commenced within three
years after the closing of such bank, and may be
commenced immediately upon the closing of the
bank if in the judgment of the superintendent or
receiver the assets of such bank are insufficient

to meet its liabilities. (Par. 23, id., rev.)"

Section 2060, Subdivision 1, provides as follows:
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"There shall be commenced and prosecuted with-

in three years after the cause of action shall have
accrued, and not afterward, the following ac-

tions: 1. Debt where the indebtedness is not evi-

denced by a contract in writing;"

Appellee takes the position that the liability of such

a stockholder is a "liability created by statute" ; that

said Section 2058, Subdivision 3, applies thereto; and

that consequently the order of the court below sus-

taining the demurrer and dismissing the action was

correct.

ARGUMENT

The appellee will present first his argument affir-

matively establishing the position taken by him, and

the soundness of such position as a matter of law. He
will then scrutinize the argument and authorities ad-

vanced by appellant, and demonstrate that the con-

tention of the appellant, ably presented though it be,

is both unsound and without warrant of lav/.

PART ONE

It is almost platitudinous to state that the liability

imposed upon the owner of stock of a bank upon the

insolvency thereof was unknown to the common law.

Such liability was created by statute and by statute

is attached to stock ownership as one of the onerous

incidents thereof. The liability is in no sense direct,

but is purely collateral; and :t cannot nor does not

exist independently of statute. The obligation to pay

is secondary and contingent, like that of a guarantor;

and, like a guarantor, the stockholder is not required

to pay until the primary obligor (the bank) fails to
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do so.

It is jLinquestionably the law, as evinced by the de-

cisions of the federal courts when passing upon the

exact nature of the stockholder's liability, that suCh

liability is one created by statute.

McClaine v. Rankin, 197 U. S. 154,

25 S. Ct. 410

Christopher v. Norvell, 201 U. S. 216,

26 S. Ct. 502

Forrest v. Jack, 294 U. S. 158,

55 S. Ct. 370

Drain v. Stough, 61 Fed. (2d) 668,

87 A. L. R. 490, (9th C. C.)

Armstrong v. McAdams, et al, 46 Fed.

(2d) 931

Hendrickson v. Helmer, et al, 7 Fed.

Supp. 627 (D. C. Idaho)

Page V. Jones, 7 Fed. (2d) 541

Laurent v. Anderson, 70 Fed. (2d) 819

Meek v. Stein, 5 Fed. Supp. 656.

The case of M^cClaine v. Rankin, supra, is control-

ling upon the exact point presented by this appeal.

That case began in a federal court in the State of

Washington, upon a complaint filed by the receiver

of an insolvent national bank in a suit to enforce the

statutory liability (Section 5151, Revised Statutes of

the United States, 12 U. S. C. 63—the identical sta-

tute involved herein) of the stockholder. The trial

court sustained the defendant's demurrer based up-

on the statute of limitations of the State of Wash-

ington, but the circuit court of appeals reversed the
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lower court and remanded the cause for trial. The

trial resulted favorably for the receiver, and in due

course the case v/as presented to the United States

Supreme Court for review upon the matter of the ap-

plication of the statute of limitations. The supreme

court of the State of Washington had already decid-

ed that the three year statute was applicable solely

to contracts. The three year statute was urged by the

receiver; a two year one was relied upon by the stock-

holder. The former provided:

"Within three years * "' * 3. An action upon a con-

tract or liability, express or implied, which is not

in writing and does not arise out of any written

instrument." (Sec. 4800, Subdivision 3).

The two year statute was as follows:

"4805. An action for relief, not hereinbefore pro-

vided for, shall be commenced within two
years after the cause of action shall have ac-

crued."

Said the United States Supreme Court:

"The circuit court was of that opinion when the
case was originally disposed of, and held that
the cause of action arose by force of the statute,

and did not spring from contract. 98 Fed. 378
But that judgment was reversed by the circuit

court of appeals on the ground that the liability

was not only statutoiy, but contractual as well,

and that the limitation of three years applied in

the latter aspect. 45 C. C. A. 631, 106 Fed. 791.

Conceding that a statutory liability may be con-
tractual in its nature or more accurately, quasi-
contractual, does it follow that an action given
by statute should be regarded as brought on
simple contract, or for breach of a simple con-
tract, and, therefore, as coming within the pro-
vision in Question?"
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"The liability is conditional; and statutes of
limitation do not commence to run until after as-

sessment has been made. IVicDonaid v. Thompson,
184 U. S. 71, 46 L. ed. 437, 22 Sup. Ct. Rep. 297."

"In the present case the limitation imposed on an
action upon a statute for penalty or forfeiture,

where an action was given, was three years
(subd. 6, Par. 4800), and on any other action to

enforce a statutory liability w^as two years, be-

cause not otherwise provided for, and, therefore,

the question must be met whether this is an ac-

tion brought on a contract or not. But it is an ac-

tion to recover on an assessment levied by the
Comptroller of the Currency by virtue of the act
of Congress, and although the shareholder, in

taking his shares, subjected himself to the lia-

bility prescribed by the statute, the question still

remains whether that liability constituted a con-

tract within the meaning of the statute of limi-

tations of the state of \Vashington.

"Some statutes impoidng individual liability are

merely in affirmation of the common law, while
others impose an individual liability other than
that at common lav/. If Par. 5151 had provided
that subscribing to stock or taking shares of

stock amounted to a promise directly to every
creditor, then that liability would have been a

liability by contract. But the words of Par. 5151
do not mean that the stockholder promises the

creditor, as surety for the debts of the corpora-
tion, but merely impose a liability on him as

secondary to those debts, which debts remain
distinct, and to v/hich the stockholder is not a
party. The liability is a consequence of the breach
by the corporation of its contract to pay, and is

collateral and statutory."

"It is true that in particular cases the liability
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has been held to be, in its nature, contractual, yet,

it is nevertheless conditional, and enforceable

only according to the Federal statute, independ-

ent of which the cause of action does not exist;

so that the remedy at law in effect given by that

statute is subject to the limitations imposed by
the state statute on such actions."

"But here the right to sue did not obtain until

the Comptroller of the Currency had acted, and
his order was the basis of the suit. The statute

of limitations did not commence to run until as-

sessment made, and then it ran as against an ac-

tion to enforce the statutory liability, and not an
action for breach of contract.

"We think that sudb. 3 of Par. 4800 did not apply,

and that Par. 4805 did."

The substantial identity of the three year statute

of Washington, above quoted, and Section 2060, Sub-

division 1, of the Revised Code of Arizona, 1928, relied

upon by appellant, is manifest. A "contract or liability,

express or implied" not in writing, and a "debt where

the indebtedness is not evidenced by a contract in

writing" are surely, in contemplation of law, very

much of the same cloth.

In the case of Christopher v. Norvell, supra, an ac-

tion by a receiver of an insolvent bank to recover

from the defendant stockholder the liability imposed

by said Section 5151, Revised Statutes, a defense was

made that the defendant, a woman, could not make,

or bind herself personally by, a contract under the

law of Florida, where she resided. The court, in re-

jecting such defense, said:

"The vice in this argument is in the assumption
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that the liability of Mrs. Christopher as a share-
holder arises wholly out of contract between her-
self and the bank or its creditors; whereas, upon
becoming a shareholder, she made, strictly, no
direct contract with anyone, and became, as was
held in Keyser v. Hitz, supra, by force of the sta-

tute individually responsible to the amount of

her stock, for the contracts, debts, and engage-
ments of the bank equally and ratably with other
shareholders. Such statutory liability was creat-

ed for the protection of creditors and in order to

strengthen the bank in the confidence of the pub-
lic."

"But that implied obligation, although contrac-

tual in its nature, could not, standing alone, be

made the basis of this action. Without the statute

she could not be made liable individually for the

debts of the bank at all. No implied obligation to

contribute to the payment of such debts could
arise j-roui tne s-ngie lact that she became and
was a shareholder. Her liability for the debts of
the bank is created by the statute, although in a
limited sense there is an element of contract in

her having become a shareholder; and the right

of the receiver to maintain this action depends
upon, and has its sanction in, the statute creating
liability against each shareholder, in whatever
v/ay he may have become such. There have been
cases in which there appeared such elem.ents of

contract as were deemed sufficient, in particular

circumstances, to support an action. First Nat.
Bank v. Hawkins, 174 U. S. 364, 372, 43 L. ed.

1007, 1011, 19 Sup. Ct. Rep. 739; Whitman v. Na-
tional Bank 176 U. S. 559, 565, 566, 44 L. ed. 587,

591, 592, 20 Sup. Ct. Rep. 477; Matteson v. Dent,

176 U. S. 521, 44 L. ed. 571, 20 Sup. Ct. Rep. 419.

But that fact does not justify the contention that

an action upon an assessment made by the Com-
ptroller is not based upon the statute."
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It is tersely stated in the course of the opinion in

Forrest v. Jack, supra,

"The liability of stockholders is based upon the

statute, 12 U. S. C. A. Sec. 64,*'

numerous cases being cited in support.

This Honorable Court in the decision of Drain vs.

Stough, supra, rendered November 7, 1932, said:

"The obligation to the bank's creditors, although
arising out of an implied contract of the deced-

ent stockholder, is a statutory obligation."

The federal statutes which create and impose the

liability of the owner of stock in a national bank upon

the insolvency thereof, are silent upon the matter of

the period within which suit must be commenced in

order to enforce such liability. As a consequence, the

state statute of limitations is applied.

McClaine v. Rankin, supra

Armstrong v. McAdams et al, supra

Rankin v. Miller, 207 Fed. 602

Since such liability is created by statute, as above

demonstrated, and since said Section 2058, Subdivi-

sion 3, of the Revised Code of Arizona, 1928, provides

that action upon such a liability must be commenced

within one year from the accrual thereof, the ques-

tion here presented is promptly resolved. Appellant

should have commenced his action v/ithin one year

after the cause accrued.

As to when the cause of action accrues in cases of

this kind, there is likewise no doubt. The period with-

in which suit must be initiated begins when the as-

sessment is made upon the stockholders by the Comp-
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troller of Currency.

Forrest v. Jack, supra

McClaine v. Rankin, supra

Glenn v. Marbury, 145 U. S. 499,

12 S. Ct. 914

Armstrong v. McAdams, supra

Drain v. Stough, supra

Hendrickson v. Helmer, supra.

The fact that the United States Supreme Court has

decided the exact problem here present, in the case

of McClaine v. Rankin, supra, has been noticed above.

The Circuit Court of Appeals for the eighth circuit,

on January 27, 1931, has likewise passed upon the

precise point—unfavorably for this appellant, and

positively in accord with the position taken by ap-

pellee. The case of Armstrong v. McAdams et al,

supra, was one like the present, instituted in the fed-

eral district court in an effort to enforce the stock-

holder's liability. The defendant, by motion, urged

that the action was barred by a three year statute of

limitation of the state of Arkansas, (applicable to

liability not expressed in writing) . The receiver's con-

tention that a five year statute applied, was over-

ruled. The Circuit Court of Appeals held the action

not to be one on a contract not in writing, and revers-

ed the ruling of the lower court. The court said:

"Said section 6950 reads as follows:

'The following actions shall be commenced with-
in three years after the cause of action shall ac-

crue, and not after:

'First. All actions founded upon any contract or
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liability, express or implied not in writing.'

"Section 6960 of the same digest reads as follows:

'All actions not included in the foregoing pro-

visions shall be commenced within five years af-

ter the cause of action shall have accrued.*

"

> V

"The question for determination here is: Does
section 6950 or section 6960 of the Arkanasas
statutes govern where the cause of action is

founded on a liability imposed by section 5151 of

the Revised Statutes of the United States (12

useA Par. 63) ? Or, is the cause of action set out

in the bill of complaint founded upon a contract

or liability, express or implied, which is not in

writing?"

"The instant cause of action does not arise out of
any written instrument, is not in writing, and
the question is therefore narrowed to, whether
the complaint sets out an action upon a contract,

or a contractual liability, express or implied.

"The question has been decided by the United
States Supreme Court in the case of McClaine
V. Rankin, 197 U. S. 154, 25 S. Ct. 410, 412, 49 L.

Ed. 702, 3 Ann. Cas. 500."

"This decision of the Supreme Court of the
United States holding that actions brought under
the provisions of section 5151, Rev. St. (12 USCA
Par. 63), were not based upon a contractual lia-

bility or obligation, was confirmed in the case of
Christopher v. Norvell, 201 U. S. 216, 225, 26 S.

Ct. 502, 50 L. Ed. 732, 5 Ann. Cas. 740; Thomas
v. Matthiessen, 232 U. S. 221, 235, 34 S. Ct. 312,

58 L. Ed. 577; and see Page v. Jones, 7 F. (2d)
541 (8th Cir.), where Jud9:e Sanborn said the lia-



—13—

bility is 'entirely statutory'."

"These statutes, which the Supreme Court of Ar-
kansas has declared to create a contractual lia-

bility upon the officers of a corporation or bank,
impose a direct liability upon such officers, and
such liability becomes fixed and established upon
a breach of the requirements of such statute and
are therefore to be distinguished from the cause
of action in the instant case where the liability

is not direct to the creditors, but is contingent in

that it can only arise if and when the Com|)trol-

ler of the Currency makes an assessment, and is

indirect in that it amounts to a surety obligation

and attaches and exists for the purpose of creat-

ing a fund for the exclusive purpose of paying
the creditors of the bank equitably and ratably
and. therefore, is not a direct liability of the

stockholders to any particular creditor."

"No interpretation having been placed by the Ar-
kansas Supreme Court on section 6950 in its re-

lation to section 5151 of the Revised Statutes of

the United States (12 USCx\ Par. 63), being the

question before us, we are left to follow the opin-

ion of the Supreme Court of the United States."

This decision is all the more arresting, because the

stockholder was the one who insisted that his liability

was contractual and based on the statute correspond-

ing to the one urged here by appellant. The court's

action in hewing to the established rule, irrespective

of who invokes it, accentuates the soundness of the

proposition relied upon by appellee.

PART TWO
Appellant's brief is preoccupied with efforts to

X)rove three main propositions: First, that said Sec-
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lion 227 of the Revised Code of Arizona, 1928, is ap-

plicable to the enforcement of the liability of the

owner of stock of an insolvent national bank; second,

that such liability is contractual and falls v^ithin said

Section 2060, Subdivision 1, of said Code; third, that

such liability is a "debt, where the indebtedness is

not evidenced by a contract in writing", involving

said Section 2060, Subdivision 1.

The most noticeable characteristic of appellant's

brief is that it contains not a single authority upon

the question presented by this appeal. This signifies

that industrious search by able counsel disclosed no

decided authority substantiating appellant's argument

—an eloquent argument, though silent, that the ac-

tion of the court below was proper.

Offsetting this conspicuous absence of precedent,

is the weight of authority, binding upon this Hon-

orable Court, establishing the correctness of the ap-

pellee's contention.

The repeated argument that said Section 227 of the

Arizona Code is practically the same as said Section

5151 of the Revised Statutes of the United States,

and that the same are and should be similarly con-

strued, invites close attention to the two statutes, the

operation thereof, and the construction placed upon

them by the courts. A casual study will disclose that

these statutes are neither harmonious nor reconcil-

able.

It is suggested that the two sections are practically

the same in wording. This is true only as to the first

sentences of such sections, which, incidentallv, are
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the portions thereof creating the liability. The bal-

ance of said Section 227 is concerned with the enforce-

ment of the liability, and the period within which ac-

tion must be commenced. The provisions for the en-

forcement by a receiver of the liability of the stock-

holder of a national bank are found in other sections

of the federal statutes. In order to make a fair and in-

telhgible comparison, said Section 227 should be con-

trasted with the correlative portions of the federal

law. Accordingly said Section 227 is set forth below,

immediately followed by a composite of the correla-

tive provisions of the federal law as the same is set

forth in said Section 5151 (12 U. S. C. 63), Section 23

of the Federal Reserve Act (12 U. S. C. 64), Section

1, c. 56, Act of June 30, 1876 (12 U. S. C. 191) and

Section 5234, Revised Statutes (12 U. S. C. 192).

Section 227: "The stockholders of every bank
shall be held individually responsible, equally

and ratably, and not one for another, for all con-

tracts, debts and engagements, of such corpora-

tion or association, to the extent of the amount
of their stock therein, at the par value thereof in

addition to the amount invested in such shares or
stock. In case of the dissolution or liquidation of

any bank, the constitutional and statutory lia-

bility of the stockholders must be enforced for

the benefit of the creditors of such bank by the

superintendent of banks or by any receiver. The
action to enforce such liability shall be commenc-
ed within three years after the closing of such
bank, and may be commenced immediately upon
the closing of the bank if in the judgment of the

superintendent or receiver the assets of such bank
are insufficient to meet its liabilities."

Correlative provisions of federal law:
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"The shareholders of every national banking as-

sociation shall be held individually responsible,

equally and ratably, and not one for another, for

all contracts, debts, and engagements of such as-

sociation, to the extent of the amount of their

stock therein, at the par value thereof, in addi-

tion to the amount invested in such shares;" (12

U. S. C. 63)

"Whenever the comptroller shall become satisfied

of the insolvency of a national banking associa-

tion, he may, after due examination of its affairs,

in either case, appoint a receiver who shall pro-

ceed to close up such association, and enforce the

personal liability of the shareholders, as provided
in section 192." (12 U. S. C. 191)

Such receiver * ^^'' * "may, if necessary to pay the

debts of such association, enforce the individual

liability of the stockholders. Such receiver shall

pay over all money so made to the Treasurer of

the United States, subject to the order of the

comptroller, and also make report to the comp-
troller of all his acts and proceedings." (12 U. S.

C. 192)

It is patent that the initial clauses of the foregoing

excerpts from Arizona and federal lav^ are alike in

wording; but thereafter, all similarity ceases. The

second clause of the state statute provides that upon

dissolution or liquidation, the stockholder's constitu-

tional and statutory liability must be enforced by the

state superintendent of banks or by any receiver. Su.t

may be commenced if in the judgment of the superin-

tendent or receiver, the bank's assets are insufficient.

Who determines the insolvency of a national bank?

The Comptroller, no one else. Who can appoint a re-
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ceiver of a national bank? The Comptroller, no one

else. Must the reciver of a national bank enforce the

stockholder's liability? No; he may, if necessary. Who
can enforce the liability of the stockholder of the

federal bank? Only the receiver appointed by the

Comx^troller.

The divergence of the two bodies of law, upon the

basis of their express provisions, is plain.

The liability in the case of the state bank must be

enforced within three years of the closing of the bank;

the period of limitation in the case of the national

bank, runs from the assessment made by the Comp-

troller, as above pointed out. Under the state law,

suit may be commenced upon the closing of the bank

;

under federal law, suit may not be commenced until

the Comptroller makes the assessment.

Another strong indication that said Section 227

does not apply to national banks lies here: The meth-

od of enforcing the liability of the stockholder of the

state bank is exclusively as provided in said Section

227, that is, in a suit brought by the Superintendent

or receiver. The liability of the stockholder of a na-

tional bank may be enforced not only by the receiver

appointed by the comptroller, but by a creditor, as

provided in Section 65 of Title 12 of the United States

Code.

Appellant suggests, also, that the word "closing"

used in the state law may be interpreted to mean the

date of the Comptroller's assessment. This point is

put at rest by the Arizona case of Button v. 0. S.

Stapley Co., 40 Arizona 79, 9 Pac. (2d) 1010, which
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also is illuminating upon other matters of the kind

here involved. That case arose upon a demurrer to

the complaint, the principal question being: when

may the state superintencj/ent of banks commence

suit to enforce the liability of the stockholder? It was

held: That the liability is created by the constitution

of Arizona, but that the procedure, character of rem-

edy, and matter of limitations was for the legis-

lature; that the earlier cases in Arizona arose under

the predecessor statute to said Section 227, which

predecessor statute carried no special limitation pro-

visions; that the cause accrues now, under Section

227, upon the closing of the bank, "closing" meaning

just that: "closing"; that the liability of the stock-

holder is secondary.

What the Supreme Court of Arizona thought as to

the application of the statute of limitations in a case

very like the present appears in Cowden v. Williams,

32 Arizona 407, at 414; 259 Pac. 670. That was a case

commenced to enforce the liability of a stockholder

in a state bank, under the Arizona banking statute

as it was prior to the enactment of said Section 227.

The earlier statute was substantially identical with

said Section 5151, and contained no provision as to

limitations. The court held that the liability was one

created by constitution and statute, and that the pre-

decessor statute to the one here relied upon by ap-

pellee (one year, and both being identical) applied.

Said Section 227 is a part of the banking code of

Arizona. It is elementary that national banks and the

matters incidental thereto are subject to the para-
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tion and the application thereof by the federal courts

necessarily control national banks and related mat-

ters. State law which conflicts with federal law in

this field must yield; and any state law which by its

terms or application conflicts with, impinges upon,

or trammels the operation of federal law within this

field is ineffective and inaplicable.

In the case of Hays v. Wilkinsion, 72 Fed. (2d) 201,

which was a suit instituted by the receiver of a na-

tional bank to recover an assessment upon a stock-

holder thereof, it is said

:

Stockholders of a national bank are "subject to

an assessment for such, liability upon the bank's
insolvency, and it is settled by repeated decisions

that the determination of insolveiicy, the neces-

sity for an assessment and the amount thereof,

within the maximum authorized by the statute,

are matters remitted to the judgment of the

Comptroller of the Currency. The authority ex-

ercised by him respecting them is quasi-judicial

and not subject to collateral attack in defense to

an action brought to collect the assessment."
(Citing numerous cases).

In the case of Forrest v. Jack, supra, decided Feb-

ruary 4, 1935, the Supreme Court of the United States

says in connection with this matter:

"No cause of acHo]! arises until the assessment
is made by the Comptroller, and, so far as con-

cerns the matter and amount, his findings are

conclusive. He acts under federal authority and
in respect of determinations, orders, and assess-

ments may not be trammeled, controlled, or pre-

vented by state laws."

National banks and all matters incident thereto are
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subject to the paramount authority of Congress and

to federal law.

Christopher v. Norvell, supra.

It is also stated that the Arizona legislature in-

dicated a "desire to include all stockholders of every

bank in Arizona" (appellant's brief, page 5). The

question in not one of desire ; it is a matter of power.

The state legislature has no power to intrude upon

the law of national banks in opposition to settled fed-

eral principles. For that matter, since said Section

227 is part of the state banking code, and since it

manifests a clear concern with state banks only, as

pointed out, it would seem clear that the legislature

indicated "a desire" to include state banks only.

As a last maneuver, appellant urges that said Sec-

tion 227 is separable within itself; and he abstracts

a single, isolated provision thereof (the portion pro-

viding a period of limitation), and seeks to apply the

statute piece-meal. In substantiation, he quotes au-

thority to the effect that, where separable, valid pro-

visions of ,a statute may be enforced notwithstanding

the presence in such statute of invalid provisions.

That is, undoubtedly, good law; but it is erroneously

applied. There is no question but that the whole of

said Section 227 is entirely valid. It is not a case of

validity or invalidity. Counsel seeks to abstract from

a single paragraph of the banking code a portion

thereof which is favorable to his contention, but to

reject other portions of the identical paragraph be-

cause they are unfavorable. This is convenient, of

course, hvj unwarranted.
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It is a cardinal rule in the construction of statutes

that effect must be given to the whole statute and

all its parts.

59 Corpus Juris, 995.

The Supreme Court of Arizona has never passed

upon the application of an Arizona statute of limita-

tions to the liability created by said Section 5151 of

the Revised Statutes of the United States. That being

so, this Honorable Court is "left to follow the opin-

ion of the Supreme Court of the United States". Arm-

strong V. McAdams, supra.

The inescapable conclusion is that the terms of said

Section 227 of the Arizona Code have no application

to the liability of the owner of stock of an insolvent

national bank.

We turn now to appellant's strenuously asserted

proposition that the stockholder's liability is contract-

ual. From the cases cited by him it is apparent that

he has confused the creation of an obligation from the

nature thereof; it is also obvious that he has present-

ed various cases wherein the courts, upon the ppr-

ticular problem presented, have held the liability to

partake of the nature of contractual liability—in fine,

that for the specific instances, the liability is con-

tractual. As noted, he has found no cases stating

that for the purpose of the statute of limitations the

liability is contractual.

A cursory note of some of the ca^es cited by ap-

pellant, is enlightening.

Richmond v. Irons, 121 U. S. 27, 30 L. Ed. 864, 7 S.

Ct. 788, an excerpt from which is quoted on page 8
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of appellant's brief, originated by a bill in equity in

the natUT'p of a creditor's bill, seeking a discovery,

and by a later amendment a judicial administration

of the affairs of an insolvent ntional bank. By quot-

ing the remainder of the portion of the decision set

out by appellant, the true nature of the court's de-

cision insofar as the same may be remotely connected

with this appeal, becomes plain: the liability of the

stockholder is contractual to the extent that it sur-

vives the death of the stockholder and may be col-

lected against his estate, under Illinois law.

"Whether or not the statute of limitations of

Illinois would in any case operate to bar such a
suit as the present, being a bill in equity in the

circuit court of the United States, founded upon
an obligation arising under an act of congress is

a question which we are, therefore, not called

upon to consider or decide.

"Another assignment of error is peculiar to the
appeal of the administrator de bonis non of Wil-
liam H. Adam.s, deceased. William H. Adams in

his life-time was one of the defendants in the
amended bill of 1876, and at the time of the sus-

pension of the bank a stockholder to the extent
of 240 shares. He died June 6, 1882, during the
pendency of the suit, which stands revived as
against his administrator de bonis non. The ad-
ministrator contended that the personal liability

of his intestate did not survive as against the ad-
ministrator, and that, therefore, no decree could
be rendered against him subjecting the estate of
Adams in his hands for administration. The judi-

cial decisions more directly relied upon by the ap-
pellant in support of this contention are those of
Dane v. Dane Manufg Co., 14 Gray, 488; Bacon
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V. Pomeroy, 104 Mass. 577; Ripley v. Sampson,
10 Pick. 370; Banks v. Lincoln, 10 Gray, 600;

Gray v. Coffin, 9 Gush. 192. These cases, how-
ever, so far as they arc in point, are based upon
the particular language of the statutes of Mass-
achusetts, materially differing from that con-

tained in the national banking act. Under that

act the individual liability of the stockholders is

an essential element in the contract by which
the stockholders became members of the corpora-
tion. It is voluntarily entered into by subscrib-

ing for and accepting shares of stock. Its obliga-

tion becomes a part of every contract, debt, and
engagement of the bank itself, as much so as if

they were made directly by the stockholder in-

stead of by the corporation. There is nothing in

the statute to indicate that the obligation arising

upon these undertakings and promises should not
have the same force and effect, and be as bind-
ing in all respects, as any other contracts of the
individual stockholder. We hold, therefore, that

the obligation of the stockholder survives as

against his personal representatives."

The case of Concordi Bank v. Hawkins, 174 U. S.

364, 43 L. Ed. 1007, 19 S. Ct. 739 (cited at page 8 of

appellant's brief) also distinguishes itself from the

present. The receiver of an insolvent national bank

sued another national bank which owned stock in the

first. The supreme court held, in effect, that the bank

owning the stock v/as exempt. The language cited by

counsel refers to contentions made as to ultra vires

contracts. As explicity appears from the immediately

following excerpt from the decision, the question as

to whether the liability is statutory or contractual

was neither germane to, nor a "practical question"

in the case.

"In the present case it is sought to escape the
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force of these decisions by the contention that the

liability of the stockholder in a national bank to

respond to an assessment in case of insolvency

is not contractual, but statutory.

"Undoubtedly the obligation is declared by the

statute to attach to the ownership of the stock,

and in that sense may be said to be statutory. But
as the ownership of the stock, in most cases, aris-

es from the voluntary act of the stockholder, he
must be regarded as having agreed or contracted

to be subject to the obligation.

"However, whether, in the case of persons sui

juris, this liability is to be regarded as a con-

tractual incident to the ownership of the stock,

or as a statutory obligation, does not seem to

present a practical question in the present case."

The question before the court for decision in the

case of Matteson v. Dent, 176 U. S. 521, 44 L. Ed. 573,

20 S. Ct. 419, was whether the estate of a deceased

stockholder of a national bank, in the possession of the

allottees, could be subjected to liability upon insol-

vency of such bank after the allottment, the stock re-

maining on the bank's books in the name of decedent,

though likewise allotted before the insolvency. In

passing, the court uses the language quoted on pages

8 and 9 of appellant's brief—a mere repetition of the

doctrine that the liability is contractual in the sense

that it survives the death of the stockholder and may
be enforced against his estate.

The case of Whitman v. Bank of Oxford, 176 U. S.

559, 20 S. Ct. 477, cited on page 9 of appellant's brief,

was a suit wherein a national bank, located in Penn-

sylvania, sued the stockholder of a Kansas corpora-

tion which was indebted to the bank, under a consti-
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tutional and statutory provision of the State of Kan-

sas creating a liability upon the owners of stock of

corporations of the class there in question. The suit

was filed in a federal court in New York. The de-

cision repeatedly stresses the statutory origin of the

liability, and finds that the liability is contractual to

an extent making the action transitory, and enforce-

able where jurisdiction of the person can be had.

Attention is respectfully directed to the remarks

of the court in the case of Christopher v. Norvell,

supra, concerning the Concord Bank case, the Whit-

man case, and the Matteson case.

A similar case is that of Bernheimer v. Converse,

206 U. S. 516, 51 L. Ed. 1163, 27 S. Ct. 755, a quotation

from which appears on pages 9 and 10 of appellant's

brief. The principal issues in that case were as to the

jurisdiction for bringing suit, and the effect of cer-

tain laws of Minnesota allegedly impairing the obli-

gation of the contract entered into upon the acquisi-

tion of the stock of a Minnesota corporation. Read in

the light of the facts, the language quoted by appell-

ant has no significance as applied to this appeal. The

following language from the decision, is, however,

both explanatory and pertinent

:

"The fundamental contention upon which the ar-

gument of the plaintiffs in error against the con-

stitutionality of this subsequent act rests is that

the statute created a contract into which the

stockholder entered upon subscribing to or ob-

taining his stock, which the legislature had no
power to change without running counter to the

constitutional requirement invalidating laws im-

pairing the obligation of contracts. Constitution,
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art. 1, Par. 10.

"It may be regarded as settled that, upon acquir-

ing stock, the stockholder incurred an obligation

arising from the constitutional provision, con-

tractual in its nature, and, as such, capable of

being enforced in the courts not only of that

state, but of another state and of the United
States (Whitman v. National Bank, 176 U. S. 559,

44 L. ed. 587, 20 sup. ct. Rep. 477), although the

obligation is not entirely contractual, and springs

primarily from the law creating the obligation

(Christopher v. Norvell, 201 U. S. 216, 50 L. ed.

732, 26 Sup. Ct. Rep. 502)
."

The language quoted at page 10 of appellant's brief

from the case of Converse v. Hamilton, 224 U. S. 241,

32 S. Ct. 415, applies to the law of Minnestota, im-

posing liability upon a holder of stock in a certain

class of corporations, and to the effect given to such

law by the courts of that state. The question before

the court was the application of the full faith and

credit clause of the federal constitution. The excerpt

quoted shows of itself that the liability there under

discussion was created by the constitution of Minne-

sota, and that it was contractual as contrasted to

penal, in nature. This likewise indicates what appell-

ant fails to recognize: that the liability is within the

field of contract, rather than within the scopes of

other traditional kinds of liability, such as criminal

or tortious liability. After all, the general classifica-

tions of legal liability are relatively few, though the

particular types in each general class are innumer-

able.

The remainder of the cases cited by appellant in

this particular portion of his brief, with the excep-



— 27 —

tioii of three, do not require notice; they are of the

types hereinabove noted, holding that for the particu-

lar purpose of the case before the court, the liability

is contractual in nature.

At pages 15 and 16 of his brief appellant cites and

quotes from the case of iWashington Loan & Trust

Co. V. Allman, 70 Fed. (2d) 282. That case involved a

suit by the receiver of an insolvent bank located in

the District of Columbia but organized under the law

of Arizona, against the legal representative of a de-

ceased stockholder, for the enforcement of the latter's

iiability. The statute of limitations was in no way
concerned, the issues being confined to the propriety

of the forum's jurisdiction, parties, survival of ac-

tions, and the law to be applied. The language quoted

by counsel was completely confined to those matters

;

but even so, the circumstance of the self executing

provision of Arizona law is noticed, inevitably point-

ing to the "liability-created-by-statute" doctrine.

The Arizona case of FredeitJcks v. Hammons, 33 Ari-

zona 310, 264 Pac. 687, is advanced by appellant as

pregnant with the solution of this appeal. In the re-

ceiver's suit to enforce the liability of the stockholder

in a state bank, under the predecessor statute to said

Section 227, the plaintiff caused to be issued a writ

of attachment. The stockholder contended that the

liability was not a contract for the direct payment of

money, within the Arizona law relative to attach-

ments. The Arizona court held the liability contract-

ual for the purpose of attachment, but clearly pointed

out that the liability was created by constitution and
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statute, and assumed by the stockholder. As herein-

above pointed out, appellee's liability was certainly

one created by statute (Section 5151, Revised Statutes

of the United States) ; to such a liability, the one year

statute of limitations (Section 2058, Subdivision 3,

Revised Code of Arizona, 1928) explicitly applies.

This precise combination of circumstances—a con-

sideration of the nature of the liability in connection

with the law of attachment and that of limitation

—

was before the court in the case of Kennedy v. Calif-

ornia Savings Bank, 31 Pacific 846. The decision is

therefore most interesting and apropos. The court

unequivocally states that the stockholder's liability

for the purpose of attachment is contractual; within

the law of limitations of action, it is statutory.

Another Arizona case is dwelt upon by appellant

as being one of importance

—

Colman v. Button, 42

Arizona 141, 22 Pac. (2d) 1078. The question there

was whether the defendant, who had bought and paid

for stock in a state bank, but which stock had never

been delivered to him by the bank, was a "stockhvold-

er" within the liability statute. On the facts, the court

held him to be such a stockholder, and that the lia-

bility created by the state constitution and statute

was by force of law incorporated into the contract re-

sulting from the purchase.

Appellant seeks to evnde the decisive case of Mc-

Laine v. Ranldn, supra, by warping into the discus-

sion of it an entirel^y incorrect premise—that the

courts of the state of Washington had decided that

the stockholder's liability was not contractual; that
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is not so.

"From these cases it can hardly be denied that in

the opinion of the Arizona Supreme Court the lia-

bility of the stockholder is contractual. Follow-
ing the much quoted case of McLaine v. Rankin,
197 U. S. 154, where the decision of the U. S.

Court was based on state of Washington deci-

sions that the stockholder's liability was not con-
tractual, it would seem that the court would be
constrained to follow the Arizona decisions that
the obligation is contractual, an implied contract
that would inevitably bring it within the three
year limitation as set out in Sec. 2060, par. 1, Ari-
zona Rev. Statutes of 1928." (Appellant's brief,

pages 14 and 15).

"In a recent Texas case, Jones v. Canon, 3 Fed.
Supp. 49, 50, 51, which was an action to collect

a national bank stockholder's 100% assessment,
the court analyzed the case of McLaine v. Rankin
(supra) and pointed out that the decision in that
case was based upon decisions by the Washington
State Courts construing their own stockholders'

liability as not contractual, whereas the Texas
courts have held such liability to be contractual.

By decisions of the Washington courts the word
'liability' applied only to debts contractual in

their nature." (Appellant's brief, page 17)

.

Appellant has overlooked the fact that in the Mc-

Claine case the statute imposing the liability was not

a statute of the state of Washington ; it was the self-

same Section 5151 involved in this case. The statutes

of limitations involved were, as here, those of the

state.

The Washington courts had not decided that the

state statute imposing liability was not contractual,

nor that the stockholder's liability was not contract-
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ual. Whiil the court had decided was that a specific

section of the state's statute of limitations was appli-

cable "only to contracts." It follows that appellant is

in error, and that the truth only re-emphasizes the

soundness of appellee's position and the decisive ef-

fect of the McClaine case.

The concluding portion of appellant's brief is de-

voted to an effort to establish the proposition that

the liability imposed by the national banking laws is

a "debt" within the meaning of Section 2060, Sub-

division 1, of the Revised Code of Arizona, 1928,

which provides

"There shall be commenced and prosecuted with-

in three years after the cause of action shall have
accrued and not afterwards, the following ac-

tions :

"1—Debt, where the indebtedness is not evidenc-

ed by a contract in writing."

His whole effort is based upon and revolves about

the case of Jones v. Canon, 3 Fed. Supp. 49; and, as

will be shown, the effort falls, along with the case.

The argument is this: the Arizona statute of limi-

tation last above quoted and a certain statute of limi-

tation of the State of Texas are substantially identi-

cal in phraseology ; the courts of the respective states

have held that the stockholder's liability statutes of

their respective states are contractual in nature ; that

the Texas statute has been construed to embrace all

liabilities for money only, when not founded on a

writing, whether by contract, specialty, or upon a

"strictly legislative liability"; that as a consequence,

the Arizona statute likewise applies to such liabilities.
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But the reasoning involves two glaring errors. The

Supreme Court of Arizona, in the case of Cowden v.

Williams, supra, in construing the state banking sta-

tute imposing the stockholder's liability when such

state statute was identical with said Section 5151 of

the United States Statutes, held that the liability was

one created by statute and that the statute of limi-

tation relied upon herein (one year) applied to such

a liability. The second fallacy occurs when counsel

says, in effect, that the word "debt" in the Arizona

statute means the same as the word "debt" in the

Texas statute, as construed to apply to all liabilities

for money, not founded upon writing, and including

a "strictly legislative liability." Counsel would have

been spared great pains had he remembered that a

"strictly legislative liability" is made subject to an

express limitation by the law of Arizona—the very

statute relied upon by appellee, which provides

:

"There shall be commenced and prosecuted with-

in one year after the cause of action shall have
accrued, and not afterward, the following actions
* * * 3. Upon a liability created by statute, other
than a penalty of forfeiture."

What counsel's argument and the Texas cases cited

by him prove, is that the Texas statute embraces as a

"debt" what an Arizona statute treats as a separate

entity—a liability created by statute. In other words,

the one Texas statute includes in itself the liabilities

treated in the two separate Arizona statutes (Sec-

tions 2058, Subdivision 3 ; and 2060, Subdivision 1)

.

Since no doubt exists as to what statute of limita-

tions should here be applied, as it is manifest that
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the one year provision controls, this Honorable Court

is not required to make any choice, or make any pre-

ference.

CONCLUSION

The liability of the owner of stock in an insolvent

national bank is a liability created by statute; since

the national banking law contains no provision for

the limitation of the period within which such lia-

bility must be enforced, the court must be governed

by the appropriate statute of the state ; by the law of

Arizona, an action to enforce a liability created by

statute must be commenced within one year from the

accrual thereof; Appellant did not file his action

within one year from the assessment made by the

Comptroller upon the owners of stock of The Nogales

National Bank, the date of such assessment being the

date of accrual of the cause of action.

It therefore follows that the action of the court be-

low was proper, and that its order should be affirmed.
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